IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.347 OF 2022

DISTRICT : THANE

Shri Anand Sitaram Bhoir. )
Age : 46 Yrs., Occu.: Nil, )
Ex. Police Inspector, Police Control Room, )
Additional Commissioner of Police, )
East Region, Chembur, Mumbai — 400 071)
R/o. C/1501, Indraprashta Complex, )
Near Golden Nest, Mira Road (E), )
District : Thane. )...Applicant

Versus

1. The State of Maharashtra. )
Through Additional Chief Secretary, )
Home Department, Mantralaya, )
Mumbai - 400 032. )

5 = The Commissioner of Police. )
Mumbali, having office at Mumbai )
Police Commissionerate, L.T. Marg, )
Crawford Market, Fort, )

)

Mumbai - 400 001. ...Respondents

Mr. Arvind V. Bandiwadekar, Advocate for Applicant.
Ms. S.P. Manchekar, Chief Presenting Officer for Respondents.

CORAM :  A.P. KURHEKAR, MEMBER-J
BIJAY KUMAR, MEMBER-A

DATE : ok oj|2022

PER : A.P. KURHEKAR, MEMBER-J
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JUDGMENT

1. The Applicant has challenged the order passed by Respondent
No.1 - Government dated 04.10.2021 thereby confirming the order

passed by Respondent No.2 - Commissioner of Police removing the

Applicant from service which was passed in exercise of powers under

Section 25 of Maharashtra Police Act, 1951 (hereinafter referred to as

‘Act of 1951’ for brevity) though in earlier round of litigation, the

Government as an appellate authority quashed and set aside the order of

removal from service and reinstated the Applicant in service and also

confirmed the same in revisional jurisdiction under Section 27-A of ‘Act

of 1951".

2. Shortly stated sequence of events are as under :-

(i)

(i)

(i)

(iv)

The Applicant was Police Inspector on the establishment of
Commissioner of Police, Mumbai. The Respondent No.2 -
Commissioner of Police, Mumbai by order dated 20.08.2019
removed the Applicant from service exercising powers under
Section 25 of ‘Act of 1951°, after regular Departmental
Enquiry.

Being aggrieved by it, the Applicant has preferred appeal
before Respondent No.1 - Government which was heard by
the then Minister and on hearing, both the parties, by order
dated 16.09.2019 order of removal from service was set aside

and Applicant was directed to be reinstated in service.

Accordingly, said Order dated 16.09.2019 was implemented
and Applicant was reinstated in service by Commissioner of

Police, Mumbai.

Thereafter, Respondent No.2 - Commissioner of Police,
Mumbai made reference by his letter dated 17.09.2019 to the
Government for@of decision dated 16.09.2019 stating

e consSideration
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that the appellate authority has not properly heard the
Department and the charges levelled against the Applicant
being serious, the order of removal from service was legal and
requested the Government to reconsider its decision dated
16.09.2019.

(v) On receipt of said communication, the Government initially by
order dated 20.09.2019 stayed its earlier order dated
16.09.2019 whereby appeal was allowed.

(vi) Later, Government reconsidered the issue in exercising
revisional jurisdiction and confirmed its order dated
16.09.2019 whereby appeal was allowed and Applicant was
reinstated in service. Accordingly, Government vacated stay

granted earlier on 20.09.2019.

(vii) Interestingly, Respondent No.2 - Commissioner of Police,
Mumbai again made second reference by letter dated
06.07.2021 requesting the Government again to reconsider its

decision and to maintain the order of removal from service.

(viii) It is on the above background, the Respondent No.l1 -
Government again exercised powers of review under Section
27-B of ‘Act of 1951’ reversed his earlier decision by order
dated 04.10.2021 and dismissed the appeal of the Applicant
confirming order of removal from service dated 20.08.2019

passed by Commissioner of Police, Mumbai.

3. Shri A.V. Bandiwadekar, learned Advocate for the Applicant
assailed the impugned order dated 04.10.2021 and strenuously urged
that once Government in first round of litigation (in appeal) under
Section 27 of Maharashtra Police Act exercised the powers in appeal, set
aside the order of removal from service dated 20.08.2019 passed by

Commissioner of Police, Mumbai which has been implemented by



user
Text Box



0.A.347/2022

4 review
reinstating in service and later also, dismissed under Section
27-A of Maharashtra Police Act, the Government again legally not
competent to reverse its earlier decision passed in appeal and revision
exercising powers of review under Section 27-B of Maharashtra Police
Act. He has further pointed out that for exercising powers under Section
27-B of Maharashtra Police Act, condition precedent is production of new
evidence or material which could not be produced or was not available at
the time of passing order under review and secondly, no such order
reversing its earlier decision can be passed without giving reasonable
opportunity of making representation against the penalty proposed. He,
therefore, submits that in the present case, admittedly, there being no
such notice before reversing the earlier orders, the impugned order dated
04.01.2021 is totally bad in law. He has further pointed out that there
was no such any new material or evidence to reverse the order and on
the same set of facts already existed and considered Government
reversed its earlier order and the same being totally bad in law liable to

be quashed.

4, Per contra, Ms. S.P. Manchekar, learned Chief Presenting Officer
made feeble attempt to justify the impugned order stating that
Commissioner of Police, Mumbai by letter dated 17.09.2019 had brought
additional fact to the notice of Authority that Government had already
given sanction for prosecution under the provisions of Prevention of
Corruption Act and it was treated as new material to reverse earlier
orders. As regard non-issuance of notice, she fairly concedes that no
notice was given prior to issuance of impugned order, but submits that
liberty be granted to the Department to issue notice, if Tribunal comes to

the conclusion that impugned order is bad in law.

S. As discussed above, the facts of the case are very peculiar in
nature where Government initially allowed the appeal, set aside the order
dated 20.08.2019 for removal of service and reinstated the Applicant.

Thereafter, on the reference made by Commissioner of Police, Mumbai
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27-A of Maharashtra Police Act and after reconsidering the matter
confirmed its earlier decision of allowing appeal and reinstatement of the
Applicant in service. However, later again, Commissioner of Police made
reference by his letter dated 06.07.2021 and thereon Government again
exercised powers of review under Section 27-B of Maharashtra Police Act
and reversed its earlier orders allowing the appeal and also ordered
dismissing revision. Ultimately, by order dated 04.10.2021, the
Government confirmed the order of dismissal of service dated 20.08.2019

initially passed by Commissioner of Police, Mumbai.

6. In view of submission at the Bar, now issue posed for
consideration is whether impugned order dated 04.10.2021 is
sustainable on the touch-stone of Section 27-B of Maharashtra Police Act
which empowers the Government to review its order passed under
Section 25, 27 or 27-B, as the case may be. It would be apposite to

reproduce Section 27-B of Maharashtra Police Act, which is as under :-

“27-B. Power of State Government or Director General and
Inspector General to review order passed under Sections 25, 27 or
27A.-

The State Government or the Director-General and Inspector-General
of Police may, at any time, either suo motu or otherwise, review any order
passed by it or him, as the case may be under sections 25, 27 or 27A,
when any new material or evidence which could not be produced or was
not available at the time of passing the order under review and which
has the effect of changing the nature of the case, has come or has been
brought, to its or his notice:

Provided that, no order imposing or enhancing any penalty shall be
made by the State Government or Director-General and Inspector-
General unless the Police Officer concerned has been given a reasonable
opportunity of making a representation against the penalty proposed, or
where it is proposed to make any of the major penalties specified in sub-
section (1) of section 25 or to enhance the minor penalty imposed by the
order sought to be reviewed, to any of the major penalties:

Provided also that, if any inquiry under the prescribed rules has not
already been held in the case, no such penalty shall be imposed except
after holding an enquiry in the manner prescribed by rules.”



user
Text Box



6 0.A.347/2022

7. As stated above, the facts of the present case are very
peculiar and glaring in nature. Ex-facia the impugned order dated
04.10.2021 is unsustainable in law since the condition precedent for
invoking powers under Section 27-B of Maharashtra Police Act are totally
absent. True, under Section 27-B, State Government or Director General
and Inspector General have powers to review its order made earlier under
Section 25, 27 or 27-A but it is subjected to rider of production of new
material or evidence which cannot be précduced and was not available at
the time of passing the order under review which has the effect of
changing the nature of the case, and secondly earlier order can be
reviewed without giving reasonable opportunity of hearing and by making
representation to the delinquent. Suffice to say, for exercising power
under Section 27-B of Maharashtra Police Act production of new material
or evidence which cannot be produced earlier and opportunity of hearing

is sine qua non.

8. Significant to note that initially the Government decided appeal
filed against the order of removal from services and the Appellate
Authority had come to the conclusion that charges are not proved.
Perusal of order dated 16.09.2019 further reveals that before deciding
appeal, opportunity of hearing was also given to the department namely
C.P., Mumbai. Thus, it is apparent that Appellate Authority has
considered the facts on which order was based and recorded its finding
that the charges are not proved and the Applicant was given clean chit.
He was directed to be reinstated and accordingly came to be reinstated.
Thereafter, the C.P. Mumbai made reference by its letter dated
17.09.2019 to the Government to reconsider its decision given in appeal.
Initially, the Government by order dated 20.09.2019 stayed his order
dated 16.09.2019 whereby appeal was allowed. Thereafter, the
Government reconsidered the issue under rﬁjﬁﬁsﬁietion
contemplated under Section 27A and again confirmed his earlier findings
of exonerating the Applicant and vacated the stay meaning thereby
reviving his order of allowing appeal and reinstatement of the Applicant.
Al covrgctions are eavried out as per order doded 6:F:20622-
g\ A T‘Pag e Nos-2,4 and 6)
Maharashtrs Administrative Tribundl
sMirmbat
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However, later again C.P. Mumbai made communication by letter dated
06.07.2021 stating that the charges levelled against the Applicant in
departmental inquiry were serious. In the said communication, he made
reference of Anti-Corruption case stating that on 01.01.2019 the
Applicant was caught raid handed while accepting bribe of Rs. 20 lakhs
and the Government by communication dated 26.11.2019 has given
sanction for prosecution. It is on receipt of this communication, the
Government purportedly exercised the power under Section 27-B of

Maharashtra Police Act and reversed his earlier orders.

9. Insofar as reasoning for reversing the order is concerned, all that
Government in impugned order stated that if the punishment imposed is
set aside, it would send wrong signal in the society and further recorded
that the charges are proved. This is very strange reasoning given by the
Government. Initially, the Government allowed the appeal exonerating
the Applicant with the specific findings that the charges are not proved.
I am afraid that such course of action is permissible in law. As stated
above, it is only in the event, the production of new evidence or material
which could not have been produced earlier, the Authority can exercise

the powers of review under Section 27-B of Maharashtra Police Act.

10. Learned P.O. made feeble attempt to justify the impugned order
stating that the information about sanction for prosecution given by the
Government on 26.06.2019 as stated by C.P. in his letter dated
06.06.2021 can be treated as additional factor weighed the Government
to reconsider its earlier decision. Indeed, explicitly such sanction of
prosecution cannot be termed or construed as new evidence or material
in respect of charges framed against the Applicant in D.E. It was totally

different issue and bribe case has nothing to do with D.E. charges.

11. In D.E. the Applicant was charged for following misconduct:-

“TFEt Wet ferdlates 3teie HigR, @31 -90, 5 AR AA AAYDBA A
HU.QM. [RMIYB.RR/IC B §3 (3) , €9, €3, R0, 90 HBRIE, HGARL
BRI AT IeaA AUR SUEBRT FBUE SMATA R Dett 3B,
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(9) dUabs AURIRIEL 3Rl Jega@ed 3R Raais  swiiaed
RIARH BRIGT BlSct QM UHRA FAEH HRY o13fa detid. 1ol Rt gt diclt
B FEUE TecliA Getidl 31NHEAA actet et

() DS AURIRAG! ele JEA HREUHHAE SUEGSlst It Jacd,
3121 Refiet gogl dicltat 31ttt 789t Tieti et 3ttt adal detd.

(3) Qucads AUAE! Gele Jeaal GueaiAed sEgsla ¢t aRtsizn
fraelar Ag s FBUE Jeza HERER ARWGiwN SacinTRIS! 3ot Sgld. 3
Refiet gogl diclin it 739a Qe SaTd 3ielieteli™ ada deta.

(8) Qs aURTE eteen Jfeaa@edl Rdidid Aaga Wia SuEess
B Dt B, 3R Reftet ot et 3iideprl Fgue dicitl getid 3RliHel adet
Hatd.

(8) gHRADS AUAHE! Reten JeEael AURRAIGS! QA e AAGEL A &
qAURAT T FAGHPN SAG! BR P.UA.TA.-BC/U.E.-9 219 AT AR BeAld. 31l
Reltet gol dictiA 3fEBR! 73U TietiA Geta JRNe e ade datd.”

12. The perusal of charges framed in D.E. thus reveals that charges
were pertaining to alleged illegalities and favour done by the Applicant to
accused while investigating Crime No.22/18 for offences under Section
65 (e), 81, 83, 90, 108 of Maharashtra Prohibition Act and the said
charges are not at all related to the imputation of bribe or prosecution
under the provisions of Prevention of Corruption Act. This being the
position, the aspect of grant of sanction for prosecution under the
provision of Prevention of Corruption Act has no relevance at all and that
could not be said additional evidence in support of the charges inquired
into against the Applicant. It is only in case where new evidence is
produced which could not have been produéed earlier for same reason
and new evidence tendered found worthy to prove charges framed in D.E.
in that event only authority can exercise powers under Section 27-B of
Act. Whereas in present case, it is not so. The Government mechanically
exercised powers under Section 27-B of Act without bothering to see
whether new material is connected to charges of misconduct enquifed

into D.E. It reflects total non application of mind.
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13. Furthermore, the Government passed the impugned order
reversing its earlier decision given in appeal without giving any notice or
opportunity of hearing to the Applicant which is mandatory for exercising
the powers under Section 27-B of Maharashtra Police Act. The Applicant
is deprived of protection guaranteed in law and principles of natural
justice are trampled upon. It has caused serios prejudice to the
Applicant. Suffice to say, the impugned order is in flagrant contravention

of express provisions of law. It is arbitrary and totally bad in law.

14. For the aforesaid reasons, we have no other option except to
conclude that the impugned order dated 04.10.2021 reflects total non-
application of law and there is breach of mandatory provisions of law
which renders the impugned order totally bad in law and liable to be

quashed and set aside. Hence the following order:-

ORDER

(A) Original Application is allowed.

NESE
(B) Impugned order dated 9239%39%1 is hereby quashed and set

aside.

(C) The Applicant be reinstated in service within two weeks from
today. He will not be entitle for back wages on principle of

‘No Work No Pay’

(D)No order as to costs.

Sd/- Sd/-
(BIJAY KUMAR) (A.P. KURHEKAR)
Member-A Member-J

Mumbai

Date : ¢4 | 07]2022
Dictation taken by :
V.S. Mane
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(G.C.P.) J 2959 (A) (50,000—3-2017)

[Spl- MAT-F-2 E.

IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL

MUMBAI

Original Application No. of 20 DisTrICT
..... Applicant/s
(AAVOCRED ... mds sse i ssnnnsinnsthasas oo s A e aTas g o5 e )
versus
The State of Maharashtra and others
..... Respondent/s
(Precenting OFfiCer i e orssanesssbom rotunattsnssses iesakauessmarans ooessss )

Office Notes, Office Memoranda of Coram,
Appearance, Tribunal’s orders or
directions and Registrar’s orders

Tribunal’s orders

0.A.347/2022

Mr. A.S. Bhoir .. Applicant

Vs.

The State of Mah, & Ors. ... Respondents

1. Heard Shri A.V. Bandiwadekar, learned Advocate
for Applicant and Shri A.J. Chougule holding for Ms. S.P.
Manchekar, learned C.P.O. for Respondents.

2. The matter is listed today for Speaking to Minutes
to correct some words/phrases used in the order passed
in 0.A.No.347/2022 on 04.07.2022. In Clause No.(iv) of
Para No.2 in 3 sentence, it is stated “Commissioner of
Police, Mumbai made reference by his letter dated
17.09.2019 to the Government for revision of decision
dated 16.09.2019”. Here word “revision” be replaced by
word “reconsideration”.

3. On Page No.4 in sentence No.l, it is stated
“reinstating in service and later also, dismissed revision
under Section 27-A of Maharashtra Police Act”, here word
“revision” be replaced by word “review”.

4, In sentence No.4 from bottom of Para No.8 at Page
No.6, the word “revisional jurisdiction” be replaced by
“review jurisdiction”.

& The above corrections be carried out in the original
Judgment.
Sd/- ; Sd/-
(Bijay Kumar) (A.P:'I{urhekar)
Member-A Member-J
06.07.2022 06.07.2022

(skw)
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